











TYPED VERSION OF ANDREW LIVERIS LETTER TO RONEN SEN

November 8, 2006

His Excellency Ronen Sen
Ambassador

Embassy of India

2197 Massachusetts Avenue, NW
Washington, DC 2008

Dear Mr. Ambassador:

It was a pleasure to see you again at the U.S.-India CEO Forum in New York on 25 October. | especially
appreciated your support in discussing resolution of the Bhopal legacy issue as a tangible, deliverable
outcome of the CEO Forum.

Given the statements made by the Government of India representatives in front of all meeting attendees
that Dow is not responsible for Bhopal and will not be pursued by the GOI, it will be important to follow
through to ensure that concrete, sustained actions are taken that are consistent with these sentiments.

Following our discussions, the key actions to achieve legacy issue resolution for Dow include:

1. Remediation — with the support of local Indian CEOs and foundations, there is opportunity now for
the Government of India to work closely with the State of Madhya Pradesh and Indian Industry to
remediate the Bhopal site. This should take place expeditiously — beginning immediately with GOI
officials and industry leaders meeting with the relevant Cabinet Secretary who has executive
oversight for the remediation efforts. GOl and state government will need to work with the Court
overseeing sight clean-up to assure that this effort will pass legal muster as the site's final
remediation plan.

2. Legal — GOl leaders need to work with all Ministers of the central government to ensure that their
stated position is reflected in any ans all of GOI's statements, legal files and dealings with the
Indian Court system. The Dow Chemical Company has been sued in Public Interest Litigation in
the High Court of Madhya Pradesh related to environmental remediation of the site. GOl and the
state governments are also sued in those litigation, and the GOI has taken position adverse to
Dow. Specifically the GOI Ministry of Chemicals and Fertilisers applied to the Court in May 2005
to order Dow to pay a deposit of Rs. 100 crores, or approximately US$22 million, against
environmental remediation costs. The Court has to date deferred the ruling on the merits of the
application. It follows logically from the GOl's statements regarding the non-liability of Dow, that
Ministry of Chemicals and Fertilizers should now withdraw its application for a financial deposit
against remediation costs. Certainly a withdrawal of application would be positive, tangible
demonstration that the GOl means what it says about Dow's lack of responsibility in the matter.

| appreciate your continued support regarding these proposals, and would value an opportunity to discuss
next steps with you. Our common goal is to support economic growth in India, including key foreign
investments that will promote job creation, economic diversification and technology updates. Thank you
for your efforts to ensure that we have the appropriate investment climate to facilitate forward-looking
investment and business partnerships. Lisa Schroeter (Dow Washington — 202 429 3407) will follow up
with your office regarding scheduling A follow up discussion. In the interim, please do not hesitate to
contact me if | may be of any assistance to you.

Sincerely yours

Andrew Liveris
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No.83/2/4/2007-Cab.
CABINET SECRETARIAT

Subject: - Issues concerning investments in the Chemical and
Petro-Chemical Sector in the context of points raised by
the Minister of Commerce and Industry.

The Minister of Commerce & Industry has, in the context of an
application filed by the Department of Chemicals & Petro-Chemicals in
the High Court of Madhya Pradesh, that Dow Chemical Company be
directed to deposit Rs,100 crores for remediation at the Union Carbide
site Bhopal, requested the Prime Minister to set up a Group which could
examine the relevant issues. The Minister has, in his note, suggested
that the Group be headed by Cabinet Secretary. A copy of the note is at
Annex-l.

2. The point raised by the Minister of Commerce & Industry is that
while the legal liability of the Company can in the context of the PIL
continue to be adjudicated in court, at the same time, the interest
evinced by Dow Chemical Company in investing in India should be kept
in consideration. The Minister has suggested that the matter be looked
at "with a view to sending an appropriate signal to Dow Chemicals,
which is exploring investing substantially in India and to the American
business community”. The Minister has proposed that a Group under the
chairmanship of Cabinet Secretary look into this matter in a holistic
manner as was done in the case of the Dabhol Power Corporation. This
Group could consult all the stakeholders including the industry, which as
per Shri Ratan Tata's letter, at Annex-ll is willing for an industry-led

remediation.

3. In this regard, the following may be considered relevant:

(i) A Group of Ministers (GoM), constituted on 9.7.2004, and
reconstituted on 10.11.2006, is coordinating and overseeing all
Bhopal Gas Leak Disaster related matters including a review of
the procedure for disbursement of compensation under the Act
and the Scheme. A copy of the order reconstituting the GoM is at
Annex ||_I_, I'h:_:_ Minister of Human Resource Development is the
cn;«@\&] of t_hié GoM. The successive GoMs constituted from

2121991 “onwards. -have looked into the matter and given
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(i}

(iii)

(i)

(v)

(vi)

(wii)

directions on the issues placed before it.

As of now, the only issue pending before the GoM pertains to
declaring 20 more wards of Bhopal as gas affected areas, so as
to entitle the residents of those wards for compensation. The
issue remains pending, as complete information regarding
mortality, morbidity and other parameters in this regard are
awaited from the Government of Madhya Pradesh. However,
further issues, could crop up in future for the GoM.

The matter relating to remediation is presently under adjudication
in the High Court of Madhya Pradesh. In this connection, a writ
petition has been filed by one Shri Alok Pratap Singh.

The Department of Chemicals & Petro-Chemicals has filed an
application in the High Court to direct the Respondents Dow
Chemical Company, UCC, and Eveready Industries India Ltd. to
deposit Rs. 100 crores for environmental remediation.

The High Court of Madhya Pradesh has, on the request of Dow
Chemical Company, permitted impleadment of M/s Union Carbide
Corporation, USA and Eveready Industries India Limited as
Respondents.

Dow Chemical Company had also requested for deleting its name
from the array of parties on the ground that it had nothing to do
with the subject matter of the writ petition. The Counsel for Dow
Chemical Company has during hearings clarified that its
appearance is without prejudice to their contention of not being
subject to the jurisdiction of the Court. The High Court is yet to
decide on this issue.

It is understood from the Department of Chemicals & Petro-
Chemicals that so far the notices on UCC have remained

unserved due to non-availability of its correct address.

(viil) The High Court has, while expressing its keenness for expeditious

remediation by the Central and the State Governments, desired
that the question as to who is responsible for the clean-up, should
not overshadow the question of the clean-up itself.

As far as remediation of the site is concemned, the High Court has
constituted a Task Force, which has periodically been monitoring
the progress made for the removalfdisposal of the toxic waste
ying in and around the plant at Bhopal. The Task Force had

lﬁllrther constituted a Technical Sub Committee from amongst its
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members who recommended that the stored toxic waste may be
removed/disposed of by sending approximately 40 MT of lime
sludge to the Transportation, Storage and Disposal Facility at
Pithampur, near Indore, and approximately 350 MT of the toxic
wastes for incineration at Ankleshwar, Gujarat. The Government
of Gujarat has conveyed its permission to the Madhya Pradesh
Pollution Control Board alongwith financial estimates in
December, 2006.

4. In the above context, it appears that the basic issue revolves
around the stand taken by the D/o Chemicals & Petro-Chemicals with
regard to the deposit of Rs 100 crores for remediation. This is also clear
from the letter of Shri Ratan Tata (Annex-ll), which states that "“Dow has
mentioned in their letter that it is critical for them to have the Ministry of
Chemicals and Fertilizers withdraw their application for a financial deposit
by Dow against the remediation cost, as that application implies that the
Government of India views Dow as 'liable' in the Bhopal Gas disaster
case.” The communication from Dow Chemical Company to the Indian

Ambassador in USA at Annex-IV is also relevant in this regard.

5. The matter has been examined in the above background. It is
apparent that the issues are complex. The Public Interest Litigation, and
more recently with the stand taken by the Department of Chemicals &
Petro-Chemicals, seeking a court directive for a deposit of Rs.100 crore
for remediation, the issues have become more involved. In this
background, given the scope for future investments in the sector, it stands
to reason that instead of continuing to agitate these issues in court for a
protracted period, due consideration be given to the prospect of settling
these issues appropriately. An important aim is to remove uncerainlies
and pave the way for promoting investments in the sector.

6 In view of the foregoing, under the circumstances, the following are
the options:
s |_|[i] to leave the matter to be settled by the Court;

N
tio include this issue within the remit of the GoM already constituted;
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(i) to constitute a new GoM to exclusively deal with the issues
mentioned in the above-mentioned letter of the Minister of
Commerce and Industry concerning environmental, legal and

investment related aspects; and

(iv) to reconstitute the existing GoM, with appropriate changes in its

mandate. l

[7. Option (iv) in paragraph 6 above appears o be the preferred option

in the given circumstances. }

5B Proposal in paragraph 7 above is for consideration

% e C—"L'l"'ll:J wo.el _
(B.K. Chaturvedi)
Cabinet Secretary

& . 4.2007

PRIME MINISTER
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No. 47/1/7/93-Cab.
GOVERNMENT OF INDIA (BHARAT SARKAR)
CABINET SECRETARIAT (MANTRIMANDAL SACHIVALAYA)
RASHTRAPATHI BHAVAN

New Delhi, the 10th November, 2006
Kartika 19, 1928 (5)

Subject:  Reconstitution of the Group of Ministers (GoM) on Bhopal Gas Leak
Disaster. : '

Reference Cabinet Secretariat Memorandum of even number dated 25.04.2008
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2. In partial modification of the Cabinet Secretariat Memo of even number dated
25.04.2006, it has been decided, with the approval of the Prime Minister, to include Shri
Oscar Fernandes, Minister of State (Independent Charge) of the Ministry of Labour &

Employment as a Member of the Group of Ministers (GOM) constituted on Bhopal Gas
Leak Disaster.

3. The revised composition of the Group of Ministers (GOM) as approved by the
PM will be as under:-

Shri Arjun Singh,
Minister of Human Resource Development;
Shri A.R. Antulay,
' Minister of Minority Affairs;
Shri Ram Vilas Paswan,
Minister of Chemicals & Fertilizers and Minister of Steel,
Shri Sis Ram Ola,
Minister of Mines;
Shri Kamal Nath,
Minister of Commerce & Industry;
Shri H.R. Bhardwaj,
Minister of Law & Justice;
Shri Oscar Fernandes,
Minister of State (Independent Charge)
of the Ministry of Labour & Employment,
Smt. Renuka Chowdhury, .
Minister of State (Independent Charge) of the
Ministry of Women & Child Development; and
Shri Suresh Pachouri,
Minister of State in the Ministry of Personnel, Public Grievances &
Pensions and Minister of State in the Ministry of Parliamentary Affairs.

Permanent Invitee

Minister-in-Charge of the Department of Bhopal Gas Tragedy, Relief and
Rehabilitation, Government of Madhya Pradesh.

-4, The terms of reference of the Group of Ministers will remain same. The Group of

Ministers - will continue to be serviced by the Department of Chemicals and
Petrochemicals. I?‘—

(K.L. Sharfa)
for Cabinet Secretary
Tele: 2301 5802
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MINISTRY OF COMMERCE & INDUSTRY

As the PM is perhaps aware, a Public Interest
Litigation (PIL) is going on in the Madhya Pradesh High
Court about the 1984 Bhopal Gas Tragedy. Amongst the
defendants in this PIL is the Dow Chemical Company of
the US, which in 1999, had purchased the Union Carbide
Corporation (UCC). The Ministry of Chemicals &
Petrochemicals had in May 2005 moved the High Court of
Madhya Pradesh for a Court order that Dow Chemicals
should deposit Rs. 100 crores against remediation costs
possibly arising out of the PIL,

2. At the recently held meeting of the Ihdo-US CEOs
Forum in New York on 25" October, 2006, Dow
Chemicals as well as the senior officials of the US
Government had brought up this issue for discussion
The Chairman of the Dow Chemicals has also written to
our Ambassador in USA and Mr. Ratan Tata, the Co-
Chairman of the Indo-US CEOs Forum has written to the
Deputy Chairman, Planning Commission on the subject
(copies enclosed).

3 It has been suggested that while the PIL against the
defendants, including Dow Chemicals could go on, the
separate application against Dow Chemicals for Rs. 100
crores deposit, e approximately US$ 22 million, be
withdrawn. Dow Chemicals and the US Government are
of the opinion that there is no liability of Dow, for
something which was done by Union Carbide India, which
was 51% owned by Union Carbide Corporation. (Union
Carbide's 51% share in Union Carbide India Ltd. (UCIL)
was sold in 1994 to Everyday Industries, which then
became the owner of UCIL's assets, including the plant
site. Subsequently, in 1999, Dow Chemicals had
purchased UCIL as a wholly owned subsidiary).

4. While | would not like to comment on whether Dow
Chemicals has a legal responsibility or not, as it is a
matter for the Courts to decide, with a view to sending an
appropriate signal to Dow Chemicals, which is exploring
investing substantially in India and to the American
. business community, | would urge that a group under the
MChajrmanship of the Cabinet Secretary be formed to look
at this matter in a holistic manner, in a similar manner as
was done with respect to the Enron Corporation with
respect to Dabhol Power Corporation. This Group under
the Cabinet Secretary could consult all the stakeholders
including industry, which as per Mi. Ratan Tata's letter, is

willing to have an industry-led remediation arrangement
172 s, 21
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5. A copy of a report sent by Deputy Chairman,
Planning Commission on 2™ December, 2006 after the

CEO’s forum meeting in New York in this regard is also
enclosed

(G

KAMAL NATH
Minister of Commerce & Industry
3 February 2007

Prime Minister Plosar e
Moss oS24
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No. NYCG/161/1/2004 June 28", 2004
V1A HAND DELIVERY

United States District Judge John F. Keenan
United States District Court

Southern District of New York

500 Pear! Street,

New York, New York 10007-1312

Re: Bano et al. v, Union Carbide,99 Civ. 11329 (JFK).

TO THE UNITED STATES DISTRICT COURT:

On behalf of the Union of India and as its duly authorized consular
representative in the United States of America, we submit this letter in the
above-referenced matter to present the official position of the sovereign
government of India with regard w covironmental remediation of the land

and premises formerly occupied by the Union Carbide plant in Bhaopal,
‘India.

- The Union of India submits that neither the Madhya Pradesh State
government or its instrumentalities nor the Union of India has any objection
to any such relief for environmental remediation of the former Union
Carbide plant premises in Bhopal being ordered or directed by a competent
court or tribunal of the United States. Further, the Union of India and the
Madhya Pradesh State govemment and their respective instrumentalities will
cooperate with any such relief as and when issued by the United States
District Court. The Union of India will monitor and supervise such
environmental remediation including decommissioning of plant and
machinery, remediation/disposal of contaminated soil and appropriate
disposal of toxic chemicals and wastes on the plant site by Union Carbide in

1

3 Vs 64th Strect, New York, NY 10021 (USA)
TEL: General (212) 774-0600 « Consul General's Qffice (212) 879-9473 - Direct {212y 879.758%
Emall: cp@indiacgny.ory  Fax: (2]2) 988-6423
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order to ensure that it is undertalken in compliance with the norms and. _
parameters laid down by a specific organization of the Government of India,
the Central Pollution Contro! Board, for that purposc.

Union Carbide will also be held responsible for any loss/damages
caused to life or property in the process of remediation and disposal.
Pursuant to the “poliuter pays™ principle recognized by both the United
States and India, Union Carbide should bear all of the financial burden and
cost for the purpose of environmental clean-up and remediation. The
Union of Indja and the State Government of Madhya Pradesh shall not bear
any financial burden for this purpose.

Notwithstanding the foregoing, nothing in this official statement on
behalf of the Union of India may be construed or read, by implication or
otherwise, as an intention to submit either the Union of India or the Madhya
Pradesh government to the jurisdiction of the United States District Court as
parties to this litigation. The Union of India and the State Government of
Mzdhya Pradesh are entitled to sovereign immunity under international law
and do not waive those immunities by this submission.

In addition, nothing in this submission should be construcd, by
implication or otherwise, to convey any authority to plaintiffs in the above
matler to assert or pursue claims on behalf of the Union of India or State
Government of Madhya Pradesh. Nor shall the plaintiffs in the above-
referenced matter be entitled, by virtue of this submission, to assert or
pursue any claims against either the Union of India or the Madhya Pradesh
Government in this litigation or before the U.S. District Courts,

Tinally, it is the official position of the Union of India that the
previous settlement of claims concerning the 1984 Bhopal Gas Disaster
between Union Carbide and Union of India has no legal bearing on or
relation whatsoever to the envirommental contamination issues raised in the



Jul 30 04 01:24p Rajan Sharma (732) 494-8876
07/13/04 13:17 FAX 212 9§86 01358 CURTIS_V. TRINEO guua

.o

e ——

JUL-13—Z024 11 :31sS AM

case at bar. Nothing in this submission should be construed' by implication
or otherwise, as an intention to reopen or question the vahdlty of that
previous settlement. !

Accordingly, the Union of India hereby formally urges the U.S.
District Court to order such relief] as required by the U.S. Court of Appeals
for the Second Circuit in this matter. !

|
Respectfully submittéd,

. -
- ¥ I
( Pramathesh Rath})

Consul Geheral of India

Consulatc General of India

3 East 64™ Street 1

New York, New York 10021-7097
1

i
PRAMATHESH RAT

Contul Geacral of India
Mew York |

- USM:w
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